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Rulemaking 98-09-005

(Filed September 3, 1998)

O P I N I O N

1. Summary

The decision grants the motion for a partial stay of Decision (D.) 00-10-028 filed by FONES4ALL Corp. (FONES4ALL).  The stay applies only to FONES4ALL.  This decision also requires FONES4ALL to obtain a surety bond sufficient to cover the amount that FONES4ALL might have to repay to the Universal Lifeline Telephone Service (ULTS) Fund if and when the stay is lifted.  The stay granted by this decision does not become effective until FONES4ALL submits a copy of the surety bond required by this decision.   

2. Background

The ULTS program provides affordable basic exchange telephone service to low-income residential subscribers.  In D.00-10-028, the Commission adopted numerous and significant modifications to the ULTS program.  One modification was to limit the amount of “lost revenues” that utilities may recover from the ULTS Fund.  Lost revenues consist of the excess of the utility’s regular tariffed rates and charges (“rates”) for basic residential service over the lower ULTS rates.  D.00-10-028 limited the recovery of lost revenues for all utilities to the amount of lost revenues that the incumbent local exchange carrier recovers from the ULTS program.  The limit on the recovery of lost revenues established by D.00-10-028 became effective on April 2, 2001.  

FONES4ALL is authorized by D.00-05-010 to provide resold local exchange services as a competitive local carrier in the service territories of Pacific Bell (Pacific) and Verizon California, Inc. (Verizon).  Most, if not all, of FONES4ALL’s customers are ULTS subscribers.  

Prior to D.00-10-028, FONES4ALL was able to recover from the ULTS Fund an amount of lost revenues equal to the difference between FONES4ALL’s regular tariffed rates and the lower ULTS rates.  For example, FONES4ALL regular tariffed rate for fixed-rate local service (FRS) is $50 per month, while the ULTS rate is $5.34 per month.  Thus, prior to D.00-10-028, FONES4ALL could recover $44.66 per month from the ULTS Fund for each of its customers subscribing to FRS under the ULTS program.    

D.00-10-028 limited FONES4ALL’s recovery of lost revenues from the ULTS Fund to what Pacific and Verizon recover from the ULTS Fund.  Pacific and Verizon have significantly lower tariffed rates than FONES4ALL.  For example, Pacific’s tariffed rate for FRS is $10.68 per month, and Verizon’s is $16.85 per month.  Thus, Pacific recovers $5.34 per month
 in lost revenues for each ULTS customer subscribing to FRS, and Verizon recovers $11.51 per month.
  As a result, for every ULTS customer in Pacific’s service territory served by FONES4ALL, FONES4ALL’s recovery of lost revenues was reduced by D.00‑10‑028 from $44.66 per month for FRS to $5.34 per month.  Similarly, for every ULTS customer in Verizon’s service territory served by FONES4ALL, FONES4ALL’s recovery of lost revenues was reduced by D.00‑10‑028 from $44.66 per month for FRS to $11.51 per month.  

On March 14, 2001, FONES4ALL filed a petition to modify D.00-10-028.  In its petition, FONES4ALL asks the Commission to modify D.00-10-028 to increase the amount of lost revenues that FONES4ALL may recover from the ULTS Fund.  Along with its petition, FONES4ALL filed an emergency motion to stay the provisions in D.00-10-028 pertaining to the recovery of lost revenues while the Commission considers FONES4ALL’s petition to modify D.00-10-028.

FONES4ALL served its petition and motion on the service list for Rulemaking 98-09-005, the proceeding in which D.00-10-028 was issued.  Notice of the petition appeared in the Daily Calendar on March 16, 2001.  There were no responses to the petition or motion.  

3. FONES4ALL’s Motion

FONES4ALL asserts in its motion that it will be unable to provide ULTS if the cap on the recovery of lost revenues adopted by D.00-10-028 is permitted to go into effect.  Accordingly, FONES4ALL moves for a stay of the provisions of D.00‑10-028 that limit the recovery of lost revenues pending consideration by the Commission of FONES4ALL’s petition to modify D.00-10-028.  

4. Discussion 

FONES4ALL has shown good cause to stay the provisions of D.00‑10-028 that limit the recovery of lost revenues pending our consideration of FONES4ALL’s petition to modify these provisions.  Therefore, FONES4ALL’s motion for a partial stay of D.00-10-028 is granted.  

The partial stay of D.00-10-028 adopted herein applies only to FONES4ALL.  The limit on the recovery of lost revenues established by D.00‑10‑028 shall continue to apply to all other utilities that recover lost revenues from the ULTS Fund.  

If we ultimately deny FONES4ALL’s petition to modify D.00-10-028, FONES4ALL will be required to reimburse the ULTS Fund for the amount of lost revenues that it recovers from the ULTS Fund in excess of that allowed by D.00-10-028, plus interest based on the three-month commercial paper rate published in Federal Reserve Statistical Release G-13.  To ensure that FONES4ALL is able to reimburse the ULTS Fund, we shall require FONES4ALL to obtain a surety bond
 that contains the following terms and conditions:

· A statement that the purpose of the surety bond is to guarantee payment to the ULTS Fund in the event that FONES4ALL’s petition is denied in whole or part.

· The amount of the bond equals the lost revenues that FONES4ALL recovers from the ULTS Fund in excess of that allowed by D.00-10-028, plus interest based on the 3-month commercial paper rate published in Federal Reserve Statistical Release G-13.  

· The ULTS Fund is named as the obligee.  

· The bond shall remain in effect until (1) FONES4ALL’s petition to modify D.00‑10-028 is granted, or (2) FONES4ALL reimburses the ULTS Fund as described previously.   

· A party to the bond can cancel the bond only after filing notice at the Commission’s Docket Office, and serving the same notice on the assigned Administrative Law Judge, the assigned Commissioner, and the Director of the Commission’s Telecommunications Division.  The notice must be filed and served 90 days in advance of the cancellation.  

· The surety is licensed by the California Department of Insurance to provide the bond.   

The stay of D.00-10-028 granted by this decision shall not become effective until FONES4ALL submits a compliance filing that (1) contains a copy of the surety bond required by this decision, and (2) demonstrates that the surety bond included in the compliance filing satisfies the requirements of this decision.
  The compliance filing shall be submitted no later than 30 days after the effective date of this decision.  Failure by FONES4ALL to maintain the surety bond may be deemed good cause to (i) rescind the stay granted by this decision, and (ii) dismiss FONES4ALL’s petition to modify D.00-10-028.    

5. Public Utilities Code Section 311(g)(1)

Section 311(g)(1) requires the draft decision to be (i) served on all parties, and (ii) subject to at least 30 days of public review and comment prior to a vote of the Commission.  The draft decision of Administrative Law Judge Kenney was mailed on _________________.  Opening comments were filed on ___________, by ___________.  Reply comments were filed on _______________, by ______________.  These comments have been reflected, as appropriate, in the final decision adopted by the Commission.  

Findings of Fact

1. D.00-10-028 substantially reduces the amount of lost revenues that FONES4ALL may recover from the ULTS Fund.

2. FONES4ALL filed a petition to modify D.00-10-028 to increase the amount of lost revenues that FONES4ALL can recover from the ULTS Fund.

3. FONES4ALL filed a motion to stay the provisions in D.00‑10‑028 that reduce the lost revenues that FONES4ALL recovers from the ULTS Fund while the Commission considers FONES4ALL’s petition to modify D.00-10-028.

4. FONES4ALL asserts that it will be unable to provide ULTS if its motion is not granted.

Conclusions of Law

1. The motion by FONES4ALL for a partial stay of D.00-10-028 should be granted.  The partial stay should apply only to FONES4ALL.

2. If FONES4ALL’s petition to modify D.00-10-028 is denied, FONES4ALL should repay the ULTS Fund for the lost revenues that FONES4ALL recovers from the ULTS Fund in excess of that allowed by D.00‑10‑028, plus interest based on the three-month commercial paper rate published in Federal Reserve Statistical Release G-13.

3. To ensure that FONES4ALL is able to repay the ULTS Fund in the event that its petition is denied, FONES4ALL should be required to obtain a surety bond that complies with the requirements set forth in the body of this decision. 

4. FONES4ALL should file and serve a compliance filing that (i) contains a copy of the surety bond required by this decision, and (ii) demonstrates that the surety bond obtained by FONES4ALL complies with the requirements of this decision.  The compliance filing should be submitted no later than 30 days after the effective date of this decision.

5. The stay granted by this decision should not go into effect until FONES4ALL submits the compliance filing described in the previous Conclusion of Law. 

6. The following order should be effective immediately so that its provisions may be implemented expeditiously.

ORDER

IT IS ORDERED that:

1. The motion for a partial stay of Decision (D.) 00-10-028 filed by FONES4ALL Corp. (FONES4ALL) is granted subject to the conditions set forth in the following Ordering Paragraphs.  The partial stay applies only to FONES4ALL.

2. If the petition to modify D.00-10-028 filed by FONES4ALL is denied, FONES4ALL shall reimburse the ULTS Fund for an amount equal to the lost revenues that FONES4ALL recovers from the ULTS Fund in excess of that allowed by D.00‑10‑028, plus interest based on the three-month commercial paper rate published in Federal Reserve Statistical Release G-13.

3. FONES4ALL shall obtain a surety bond that complies with the requirements set forth in the body of this decision.  The bond shall remain in effect until (i) FONES4ALL’s petition to modify D.00‑10-028 is granted, or (ii) FONES4ALL reimburses the ULTS Fund as set forth in Ordering Paragraph 2.  

4. The stay of D.00-10-028 granted by this decision shall not become effective until FONES4ALL submits a compliance filing that (i) contains a copy of the surety bond required by this decision, and (ii) demonstrates that the surety bond obtained by FONES4ALL complies with all the requirements of this decision.  The compliance filing shall be submitted no later than 30 days after the effective date of this decision.  

5. Failure by FONES4ALL to maintain a surety bond that complies with the requirements of this decision may be deemed good cause to (i) rescind the stay granted by this decision, and (ii) dismiss FONES4ALL’s petition to modify D.00‑10-028.

This order is effective today.

Dated 




, at San Francisco, California. 

�  $5.355 = $10.68 - $5.34.  


�  $11.51 = $16.85 - $5.34.  


�  A surety bond is a three-party agreement among a Principal, Obligee, and Surety.  Under the surety bond required by this decision, the Surety will provide a guarantee that the Surety will carry out FONES4ALL’s (the Principal) obligation to repay the ULTS Fund (the Obligee) in the event that FONES4ALL’s fails to perform.   


� The compliance filing should identify the exact text of the surety bond agreement that addresses each specific requirement of this decision.  
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